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Subpart D—Requests From Con-
tractor Counsel To Initiate, De-
fend, and Settle Legal Mat-
ters 

§ 719.30 In what circumstances may 
the contractor initiate litigation, in-
cluding appeals from adverse deci-
sions? 

(a) The contractor must provide writ-
ten notice to Department Counsel prior 
to initiating litigation or appealing 
from adverse decisions. 

(b) The contractor may not initiate 
litigation for which it seeks reimburse-
ment without prior written authoriza-
tion of Department Counsel. 

(c) The following information must 
be provided to Department Counsel by 
the contractor prior to initiating liti-
gation or appealing an adverse deci-
sion: 

(1) Identification of the proposed par-
ties; 

(2) The nature of the proposed action; 
(3) Relief sought; 
(4) Venue; 
(5) Proposed representation and rea-

son for selection; 
(6) An analysis of the issues and the 

likelihood of success, and any time 
limitation associated with the re-
quested approval; 

(7) The estimated costs associated 
with the proposed action, including 
whether outside counsel has agreed to 
a contingent fee arrangement; 

(8) Whether, for any reason, the con-
tractor will assume any part of the 
costs of the action; 

(9) A description of any attempts to 
resolve the issues that would be the 
subject of the litigation, such as 
through mediation or other means of 
alternative dispute resolution; and 

(10) A discussion regarding why initi-
ating litigation would prove beneficial 
to the contractor and to the Depart-
ment. 

§ 719.31 When must the contractor ini-
tiate litigation against third par-
ties? 

The contractor must initiate litiga-
tion, upon the request of the con-
tracting officer, against third parties 
including proceedings before adminis-
trative agencies, in connection with 
the contract. The contractor shall pro-

ceed with such litigation in good faith 
and as directed from time to time by 
Department Counsel. 

§ 719.32 What must the contractor do 
when it receives notice that it is a 
party to litigation? 

(a) The contractor shall give the con-
tracting officer and Department Coun-
sel immediate notice in writing of any 
legal proceeding, including any pro-
ceeding before an administrative agen-
cy and any claim which will be handled 
by a retrospective insurance carrier if 
costs (including Legal costs, settle-
ments, claims paid, damages, etc.) are 
likely to be $100,000 or more, filed 
against the contractor arising out of 
the performance of the contract and 
shall provide a copy of all relevant fil-
ings and any other documents that 
may be requested by the contracting 
officer and/or Department Counsel. The 
Department Counsel will direct the 
contractor as to: 

(1) Whether the contractor must au-
thorize the Government to defend the 
action; 

(2) Whether the Government will 
take charge of the action; or 

(3) Whether the Government must re-
ceive an assignment of the contractor’s 
rights. 

(b) The contractor shall proceed with 
such litigation in good faith and as di-
rected from time to time by the De-
partment Counsel. 

(c) If the costs and expenses associ-
ated with the legal proceeding against 
the contractor are potentially allow-
able under the contract, the contractor 
shall: 

(1) Authorize Department representa-
tives to collaborate with contractor in- 
house counsel or Department Counsel- 
approved outside counsel in settling or 
defending the legal proceeding; or 
counsel for any associated insurance 
carrier in settling or defending the 
claim if retrospective insurance applies 
or the amount of liability claimed ex-
ceeds the amount of insurance cov-
erage; and 

(2) Authorize Department representa-
tives to settle the legal proceeding or 
to defend or represent the contractor 
in and/or to take charge of any litiga-
tion, if required by the Department, ex-
cept where the liability is covered by 
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bond or is insured by an insurance pol-
icy other than retrospective insurance. 

§ 719.33 In what circumstances must 
the contractor seek permission 
from the Department to enter a set-
tlement agreement? 

The contractor must obtain permis-
sion from Department Counsel to enter 
a settlement agreement if the settle-
ment agreement requires contractor 
payment of $25,000 or more. Obtaining 
this approval does not represent a de-
termination that the settlement 
amount and/or the legal costs incurred 
in connection with the underlying legal 
matter will be determined to be allow-
able. 

§ 719.34 What documentation must the 
contractor provide to Department 
Counsel when it seeks permission 
to enter a settlement agreement? 

The contractor must provide a writ-
ten statement to the Department 
Counsel that includes the following in-
formation, as applicable: 

(a) The amount of any proposed mon-
etary settlement payment. 

(b) Titles and docket numbers associ-
ated with the case(s) for which the con-
tractor is seeking approval to settle; 

(c) The procedural history of the 
case(s) or issue(s); 

(d) A narrative description of the 
legal claims or allegations at issue in 
the matter and any background infor-
mation that explains events that pre-
cipitated the initiation of the matter; 

(e) A description of the history of the 
settlement discussions; 

(f) A description of the terms of the 
proposed settlement agreement or re-
quested settlement authority and the 
rationale for the contractor entering 
into the proposed agreement; 

(g) If the proposed total monetary 
settlement amount would be allocated 
among multiple plaintiffs, a list of the 
plaintiffs and the amount of money 
each would receive pursuant to the pro-
posed settlement agreement as well as 
an explanation as to why the settle-
ment amount is different for any par-
ticular plaintiff, if appropriate; 

(h) A description as to why settle-
ment of the matter is in the best inter-
est of the Department; and 

(i) Any additional supporting docu-
ments requested by Department Coun-
sel. 

§ 719.35 When must the contractor pro-
vide a copy of an executed settle-
ment agreement? 

A contractor must provide a copy of 
an executed settlement agreement 
within seven (7) days of execution. 

Subpart E—Reimbursement of 
Costs Subject to This Part 

§ 719.40 What effect do the regulations 
of this part have on cost allow-
ability? 

Contractor and retained legal counsel 
compliance with this part is a pre-
requisite for allowability of legal costs. 
However, compliance with this part 
does not guarantee that legal costs will 
be determined to be allowable. Only 
the contracting officer has the author-
ity to determine allowability of costs 
in accordance with 48 CFR (FAR) part 
31 and (DEAR) part 931 and all other 
applicable contract terms and condi-
tions. 

§ 719.41 How does the Department de-
termine whether fees are reason-
able? 

In determining whether fees or rates 
charged by retained legal counsel are 
reasonable, the Department may con-
sider among other things: 

(a) Whether the lowest reasonably 
achievable fees or rates (including any 
currently available or negotiable dis-
counts) were obtained from retained 
legal counsel; 

(b) Whether lower rates from other 
firms providing comparable services, at 
appropriate competency and experience 
levels, were available; 

(c) Whether alternative rate struc-
tures such as flat, contingent, and 
other innovative proposals, were con-
sidered; and 

(d) The complexity of the legal mat-
ter and the expertise of the law firm in 
this area. 

§ 719.42 What categories of costs are 
unallowable? 

(a) Specific categories of unallowable 
costs are contained in the cost prin-
ciples at 48 CFR (FAR) part 31 and 48 
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